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Abstract : Divorce outside the Religious Court is still a common practice among Muslim
communities, including in Tatengger Village, Angkola Muara Tais District, and raises
further legal issues regarding marital status and remarriage practices. This study aims to
analyze the implementation of remarriage after divorce outside the Religious Court and
review it from the perspective of Islamic law and Indonesian positive law. This study uses
a qualitative method with a normative and empirical juridical approach, through field
studies and literature studies. Data was obtained through interviews with married couples,
religious leaders, and community leaders, then analyzed descriptively and analytically. The
results of the study show that remarriage is carried out as a form of precaution (Ihtiyati)
to maintain the validity of the husband and wife relationship due to doubts about the
status of divorce. In Islamic law, this practice is related to the concept of Tajdid Al-Nikab,
which has certain legal implications, while in positive law, this practice has no legal force
and has the potential to cause legal uncertainty. This study emphasizes the need for
harmonization between Islamic law and state law in family law practice.
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INTRODUCTION

Marriage is a fundamental institution in Islamic law and Indonesian national law, which
aims to establish a family that is Sakinah, Mawaddah, and Rahmah.' The positive law perspective
views marriage not only as a physical and spiritual bond between a man and a woman, but also as
a legal event that gives rise to civil law consequences regulated and protected by the state.”
Therefore, Law No. 1 of 1974 on Marriage and the Compilation of Islamic Law (KKHI) emphasizes
the importance of recording marriages and divorces in order to ensure legal certainty and protect
the rights of all parties, especially women and children.’

However, in religious social practices within the community, there is still a phenomenon of
divorce outside of the Religious Court, often known as informal divorce. This type of divorce is

generally based on the community's understanding of figh, which considers divorce to be
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religiously valid even if it is not carried out through the state legal mechanism.* In fact, according
to the provisions of Article 115 of the KHI, a divorce is only considered valid if it is carried out
before a Religious Court.” after peace efforts failed. The differences between state legal norms and
community figh practices give rise to further legal issues, particularly regarding marital status, the
iddah period, the rights and obligations of husbands and wives, and the validity of reconciliation
or remarriage.

One of the effects of divorce outside the Religious Court is the emergence of the practice
of remarriage for couples who have been separated for a certain period of time. In the context of
community figh, especially in rural areas, remarriage is often understood as a form of caution
(Ihtiyati) to avoid doubts about the validity of the husband and wife relationship.® especially if the
divorce is carried out with a divorce pronouncement that is unclear in terms of its number and
form, or is uttered in a state of emotion. This practice is known in figh terminology as Tajdid An
Nikah, is the renewal of the marriage contract as an effort to strengthen the marriage bond.”

This phenomenon also occurred in Tatengger Village, Angkola Muara Tais Subdistrict,
where a married couple divorced outside of the Religious Court. After a long period of separation,
they decided to remarry outside of the Office of Religious Affairs based on the advice of religious
scholars and local community leaders.” This practice has sparked debate among the public regarding
its validity, both from the perspective of Islamic law and positive law, given that, normatively, state
law does not recognise divorce outside of the Religious Court and does not explicitly regulate the
practice of remarriage based on informal divorce.

As far as the authot's research indicates, previous studies have mostly discussed divorce
outside of court from the aspect of the legality of divorce,'" legal implications for women and
children, or a comparison of the views of the figh school with positive law. However, studies that
specifically examine the practice of remarriage after divorce outside the Religious Court as a form

of figh response in society and are empirically studied in a local context are still relatively limited.
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Therefore, this study has an important position in filling this gap by examining the religious social
practices that exist in society and analysing them from the perspective of Islamic law and positive
law.

Based on this background, this study aims to examine in depth the practice of remarriage
after divorce outside the Religious Court in Tatengger Village, Angkola Muara Tais Subdistrict, and
analyse it from the perspective of Islamic law and positive law in Indonesia. This study is expected
to contribute academically to the development of Islamic family law studies and to provide material
for consideration by the community and stakeholders in addressing the practice of divorce and
remarriage outside the formal legal mechanism.

METHOD

This research is qualitative research with an empirical juridical approach.' This approach
is used to examine law not only as norms written in legislation and sources of Islamic law, but also
as practices that are alive and applied in society.'”” With this approach, this study seeks to
comprehensively understand the practice of remarriage after divorce outside the Religious Court
and the religious and social rationale behind it.

The research was conducted in Tatengger Village, Angkola Muara Tais Subdistrict,
considering that in this area there is a practice of divorce outside the Religious Court, followed by
remarriage based on the figh considerations of the community and the advice of local religious
scholars. The research subjects included married couples who had remarried, religious scholars,
community leaders, and other parties considered to have knowledge of and direct involvement in
these practices.

Research data was obtained through in-depth interviews, observation, and documentation.
Interviews were conducted in person and were semi-structured in order to explore information
about the chronology of divorce, the reasons for remarriage, and the community's religious
understanding of Talak, Rujuk, and Tajdid Nikah. Observations were used to understand the social
and religious context of the local community, while documentation was used to reinforce field data
in the form of notes, archives, and relevant supporting documents.

Analysis was conducted descriptively and analytically through the stages of data reduction,
data presentation, and conclusion drawing. The data obtained from the field was analysed by linking
empirical findings with Islamic law provisions, the Compilation of Islamic Law, and laws and

regulations related to marriage and divorce. To maintain data validity, this study used source and
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method triangulation techniques, namely comparing interview results between informants and
combining them with the results of observations and documentation obtained during the study.
RESULTS AND DISCUSSION

The Practice of Divorce Outside the Religious Court in the Social Reality of the Tatengger
Village Community

Research findings indicate that divorce practices in Tatengger Village, Angkola Muara Tais
Subdistrict, are still largely conducted outside the mechanisms of the Religious Court. Divorce
generally occurs through the husband directly pronouncing talaq to his wife, either with clear
wording (Sarih) or with insinuating wording (Kinayah)," even in one session accompanied by the
mention of one, two, and three divorces at once. This practice is common in emotional situations
and domestic disputes, as revealed in interviews with research informants.

In the perspective of figh munakahat, divorce is a legal act that is valid if it fulfils certain
conditions and requirements.' Sayyid Sabiq explains that divorce is the last resort permitted by
Islamic law when marital life can no longer be sustained, even though marriage is essentially an
institution that is strongly encouraged to be preserved for the sake of the welfare of the family and
offspring.”” However, in the practice of the Tatengger village community, divorce is understood
more as the prerogative of the husband, which can be exercised directly without formal state
procedures..'

This understanding differs from positive law in Indonesia. The Compilation of Islamic Law
explicitly states that divorce is only valid if it is carried out before a Religious Court after attempts
at reconciliation have failed (Article 115 KHI)." Similarly, Law No. 1 of 1974 stipulates that divorce
is a legal event that must go through the judicial mechanism in order to guarantee legal certainty
and protect the rights of the parties involved. Thus, divorces conducted outside the Religious Court
have no formal legal force, even though they are often considered valid by society in social and
religious terms.

The tension between the community's understanding of figh and positive law is what has

led to further issues, particularly regarding the status of the relationship between husband and wife
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after divorce,' the waiting period, and the possibility of returning to live together. In the context
of Tatengger Village, informal divorce is not only a matter for the couple, but also involves local
religious authorities, such as religious scholars and traditional leaders, who have a strong influence
in determining the resolution of domestic issues."”

After the couple had been separated for more than one year and five months, they wanted
to rebuild their household. However, because the separation period had exceeded the iddah limit
according to community understanding, and there were doubts regarding the number of talags that
had been issued, the rujuk mechanism as recognised in positive law was not pursued. Instead, the
couple chose to remarry with a new marriage contract outside the Office of Religious Affairs.”

This remarriage was carried out on the basis of advice from local religious scholars who
considered that this step was a form of caution (Thtiyati).” In their view, the ambiguity surrounding
the status of divorce whether the divorce pronounced was Sarih or kinayah, and whether it was
Ba'in Kubra could potentially cast doubt on the validity of the marital relationship if the couple
immediately resumed living together without a new contract. Therefore, renewing the marriage
contract is seen as a solution to avoid a relationship that is Sywbbhat.

This practice cannot be separated from the social and cultural constructs of the local
community. In the customs of the Batak Angkola people living in Tatengger Village, marriage is
viewed as a sacred bond that ideally only occurs once in a lifetime. This view encourages efforts at
domestic reconciliation, including through remarriage, if the couple still has the good intention of
maintaining the family. The advice of parents, traditional leaders, and religious scholars is an
important factor in guiding couples to choose remarriage as a peaceful solution.

Analysis of Islamic Law on the Practice of Remarriage (Tajdid Nikah)

In the perspective of Islamic law, the issue of remarriage after divorce outside the Religious
Court cannot be separated from the concepts of talak, rujuk, and Tajdid Nikah in figh Munakahat.
Talak in Islam is basically a permissible legal act, but it is greatly detested by Allah SWT if done

without a valid reason.?2 Sayyid Sabiq emphasised that divorce is a last resort when marital life can
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no longer be sustained and there is concern that continuing the marriage will cause greater harm 2
Therefore, even though divorce is valid according to Islamic law if it fulfils the conditions and
requirements, Islam still encourages caution and careful consideration before proceeding with it.

In the case that occurred in Tatengger Village, the husband pronounced the divorce directly
with words that included one, two, and three divorces at once, and it was done in an emotional
state. In figh, this issue has become a classic debate among scholars, both in terms of the validity
of divorce pronounced in a state of anger and the calculation of divorces pronounced at once in
one session. Some scholars argue that a divorce pronounced in a Sarih manner remains valid even
if it is done in a state of anger, as long as the perpetrator's mind is still functioning. However, there
are also more cautious views that take into account the psychological condition and intentions of
the person pronouncing the divorce.

This uncertainty regarding the status of divorce has given rise to a cautious attitude (Ih#yat?)
in the practices of the Tatengger village community. In situations where a couple has been
separated for a long time and has passed the Iddah period, but there is still doubt as to whether the
divorce that was pronounced has reached talak ba’in kubra or not, renewing the marriage contract
is seen as the safest solution from a religious perspective.2* In this context, Tajdid Nikah is not
understood as a disregard for the law of divorce, but rather as an effort to maintain the validity of
the marital relationship in order to avoid practices that could potentially be considered dubious.

Masjfuk Zuhdi explains that the concept of tajdid in Islam contains the meaning of renewal
and reinforcing religious values that have shifted in social practice.” In the context of matriage,
Tajdid Nikah can be understood as an effort to repair and strengthen marital bonds that have been
broken socially and psychologically. However, Tajdid Nikah cannot be separated from its
accompanying legal implications.

Some Shafii scholars, such as Yusuf al-Ardabili al-Shafi‘i, argue that renewing a marriage
contract has serious legal consequences, including the obligation to pay a new dowry and
implications for calculating the number of divorces.*® This view shows that Tajdid Nikah is not
merely a formality or a symbol of caution, but can be understood as an implicit acknowledgement
of a previous divorce. Therefore, if the renewal of the marriage contract is carried out repeatedly

until it reaches the limit of talak, it may imply the necessity of Muhallil.
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In practice in Tatengger Village, these normative figh aspects are not entirely the main
considerations. The community places greater emphasis on the good intentions of the couple, the
advice of religious scholars, and the goal of maintaining the honour and harmony of the household.
This shows that figh that is alive in the community (living figh) is often contextual and pragmatic,
although it does not always align with the systematic construction of classical figh. Thus, the
practice of remarriage in Tatengger Village reflects the dynamics of the application of Islamic law,
which is influenced by the social and cultural context and the level of religious understanding of
the community..

Analysis of Positive Law on the Practice of Remarriage

Different from the Islamic legal approach, which allows for variations in scholars' opinions,
Indonesian positive law treats marriage and divorce as legal events that must comply with formal
state procedures. Law No. 1 of 1974 on Marriage emphasises that marriage is a physical and
spiritual bond that is not only religious in nature but also has public legal dimensions.” Therefore,
the registration of marriages and divorces is a key instrument for ensuring legal certainty and
protecting the rights of the parties involved.

The Compilation of Islamic Law (KHI) explicitly states that divorce is only valid if it is
carried out before the Religious Court (Article 115 of the KHI). Furthermore, Article 117 of the
KHI emphasises that talak is a declaration made by the husband before the Religious Court, which
is one of the causes for the dissolution of marriage. This provision indicates that positive law does
not recognise talak pronounced outside the judicial mechanism, even though religiously, such talak
may be considered valid by some members of the community.”

Within the framework of positive law, divorces outside the Religious Court have no formal
legal force.”” As a result, legally speaking, the couple concerned are still bound by a valid marriage.
The logical consequence of this situation is that the practice of remarriage without a court ruling
and without official registration has the potential to give rise to new legal conflicts.” Such
remarriage is not only problematic from an administrative point of view, but also has implications

for the legal status of children, inheritance rights, and legal protection for women.
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30 Muhsin dan Wahid, “Talak di Luar Pengadilan Perspektif Fikih dan Hukum Positif.”

The Practice of Remarriage After Divorce Outside the Religions Conrt: A Case Study in 76
Tatengger Village Angkola Muara Tais Subdistrict



Positive law does not recognise the concept of Tadid Nikah as understood in figh. The
state only recognises reconciliation that takes place during the iddah period and must be recorded
by a Marriage Registrar.”’ Therefore, the practice of remarriage after divorce outside the Religious
Court shows that there is a considerable gap between state law and the socio-religious reality of
society. This gap is not only caused by differences in norms, but also by the community's limited
access to and understanding of formal legal procedures.

Thus, the practice of remarriage in Tatengger Village can be understood as the community's
response to a legal system that is considered complicated, formalistic, and less accommodating to
socio-religious realities. However, from the state's point of view, this practice has the potential to
undermine the objectives of marriage law, namely to create legal certainty and protection for
vulnerable parties.

Summary of Findings and Law Implications

Based on the analysis of Islamic law and positive law above, it can be synthesised that the
practice of remarriage after divorce outside the Religious Court in Tatengger Village is a meeting
point and a point of conflict between two legal systems that coexist. On the one hand, Islamic law
as understood in the context of community figh provides room for a cautious approach (Ihtiyati)
through Taydid Nikah as an effort to maintain the validity of the husband-wife relationship. On the
other hand, positive law demands legal certainty through formal procedures that are non-
negotiable.

The practice of remarriage in this context serves as a socio-religious mechanism for
resolving domestic conflicts arising from informal divorce. Although it has no legal legitimacy
under state law, this practice is considered valid and meaningful by the community because it is
supported by local religious authorities and living traditional values. This shows that Islamic family
law at the local level cannot be understood solely through the text of legislation, but must also be
seen as a dynamic social practice.

The legal implication of this finding is the need for harmonisation between Islamic law and
positive law. The state needs to improve public legal literacy regarding divorce and legal marriage
procedures, without neglecting the sensitivity of religious values that exist within society.
Conversely, local religious authorities also need to be encouraged to provide a more comprehensive

understanding of the legal consequences of divorce and marriage outside the state mechanism.

31 Moh. Najib Syaf, “Studi Komparasi Konsep Rujuk dalam Fikih dan KHI,” Darussalam: Jurnal Pendidikan,
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Thus, the practice of remarriage after divorce outside the Religious Court cannot be viewed
solely as a violation of the law, but also as a reflection of society's need for legal solutions that are
considered fair, safe, and meaningful in religious terms. This finding also emphasises the
importance of an integrative approach in the development of Islamic family law in Indonesia, so

that the law is not only normative, but also responsive to social realities.

CONCLUSION

Based on the results of research and discussion, it can be concluded that the practice of
divorce outside the Religious Court that occurs in Tatengger Village, Angkola Muara Tais District,
is a socio-religious phenomenon that is still alive and practised by the community. These divorces
are generally carried out through the direct pronouncement of talak by the husband without going
through formal legal mechanisms, so that in positive law they have no legal force, even though
religiously they are understood to be valid by some members of the community.

The practice of remarriage after divorce outside the Religious Court is carried out as a form
of precaution (Ihtiyati) to maintain the validity of the husband and wife relationship. From an
Islamic legal perspective, this practice is related to the concept of Tajdid Nikah, which is understood
as the renewal of the marriage contract to avoid potentially dubious relationships, especially when
there are doubts about the status of divorce and the Iddah period. However, in normative figh,
Tajdid Nikah has serious legal implications, including the obligation of a new dowry and
consequences for the calculation of the number of divorces, so it cannot be viewed merely as a
religious formality.

From a positive law perspective, the practice of divorce and remarriage outside the
Religious Court is contrary to the provisions of Law No. 1 of 1974 and the Compilation of Islamic
Law, which require divorce to be carried out before the Religious Court and officially recorded.
This inconsistency has the potential to create legal uncertainty, particularly with regard to marital
status, the protection of women's and children's rights, and other legal consequences such as
inheritance rights and population administration.

Thus, the practice of remarriage after divorce outside the Religious Court reflects a gap
between Islamic legal norms as practised socially and the applicable positive legal provisions. This
tfinding emphasises the importance of harmonising Islamic law and state law by improving public
legal literacy, strengthening the role of religious and traditional leaders in providing legal education,
and adopting a more responsive approach to Islamic family law that takes social realities into

account without neglecting the principle of legal certainty.
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